
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 04/09/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 

 1.  TIME:  9:00   CASE#: MSC18-00920 
CASE NAME: BILELLO VS SELLIER 
HEARING ON MOTION TO/FOR APPLICATION FOR GOOD FAITH SETTLEMENT 
FILED BY LARA'S CONCRETE, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS WILLIE HAIDARI 
HEARING ON MOTION TO/FOR TERMINATING OR IN ALTERN ISSUE 
SANCTIONS FOR VIOLA FILED BY WILLIE HAIDARI 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 3.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS WILLIE HAIDARI 
HEARING ON OSC RE: WHY THIS CASE SHOULDN'T BE DISMISSED FOR 
FAILURE TO PROSECUTE AND FURTHER SANCTIONS IMPOSED 
* TENTATIVE RULING: * 
 
Case dismissed with prejudice, no affidavit filed in response to OSC and no cause shown for 
lesser sanctions. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS WILLIE HAIDARI 
HEARING ON MOTION TO/FOR JOINDER OF WILLIAM DONNELLY'S FOR MTN 
FOR TERMINAT FILED BY WILLIAM J DONNELLY 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS WILLIE HAIDARI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Dropped as moot. 
 

  

 6.  TIME:  9:00   CASE#: MSN20-1440 
CASE NAME: JANE DOE VS COUNTY OF CONTRA C 
HEARING ON MOTION TO/FOR SCHEDULE A CASE MANAGEMENT CONFERENCE 
FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
The Court cannot determine under what authority the Plaintiff purports to file this writ petition as 
a “Jane Doe”. The matter is continued to 4/22/21 at 8.30 a.m. for a case management 
conference (CMC).  An Order to Show Cause (OSC) is issued as to why the Petitioner should 
be permitted to proceed with this petition as a “Jane Doe” rather than as a named Petitioner.  
Petitioner is to serve and file all the points and authorities that permit the anonymous filing of a 
civil lawsuit and/or petition, not later than 4/16/21 and any response to that is due by 4/20/21. In 
the event that Peitioner concludes that this is not permitted, the Petitioner should seek leave to 
amend by naming the actual Petitioner. 
 
The Court will address the OSC at the CMC on 4/22/21 at 8.30 a.m.  
 
Also, by the same deadlines, each side is to set out what they are asking the court for at the 
next case management conference assuming the case proceeds in the current form and/or with 
a named Petitioner. 
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 7.  TIME:  9:00   CASE#: MSN21-0329 
CASE NAME: CLAIM OF ARNAV SASTRY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Denied, the attorney’s fees are not to exceed 25% of any recovery, but the proposed fees 
exceed that. 
 

  

 8.  TIME:  9:00   CASE#: MSN21-0332 
CASE NAME: RE THE MATTER OF LANDON BAHR-W 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

ADDON 

 9.  TIME:  9:00   CASE#: MSC20-02212 
CASE NAME: ATTIC MASTERS VS PREFERRED CON 
HEARING ON DEMURRER TO COMPLAINT of ATTIC MASTERS, A CALIFORNIA 
CORPORATION FILED BY LEAH MARTHINSEN, MIGUEL QUINONEZ-SKINNER 
* TENTATIVE RULING: * 
 

The demurrer filed by Leah Marthinsen and Miguel Quinonez-Skinner (collectively, 
“Homeowners”) is overruled, as discussed below. Homeowners shall serve and file their 
answer by April 19, 2021. 

Background 

On or about November 22, 2017, Leah Marthinsen hired plaintiff Attic Masters to clean 
her attic and blow in new green fiber cellulose R-38 for a total of $3,388.27. (Complaint, ¶10.) A 
deposit of $376.48 was paid and Attic Masters immediately started the work. (Ibid.) About 20 
minutes after the job began, a hole in the suction hose allowed material sucked from the attic to 
enter and spread into the house. (Complaint, ¶11.) The hose was immediately turned off and 
Attic Masters attempted to clean to house and spray Lysol. (Ibid.) When Attic Masters returned 
the next day to continue the work, Homeowners did not allow it. (Ibid.) Homeowners filed a claim 
for damages with their insurance, USAA, and received $38.931.64. USAA then sent a 
subrogation demand to defendant Golden State, Attic Masters’ insurance, but the request for 
subrogation was denied.  

In November 2018, Homeowners sued Attic Masters and its principals, Adam Atari, 
Lynette Watkins, and Moshe Gohar for demanding $259,432.53. The complaint in that case (No. 
MSC18-0375), alleged defective insulation work. (Complaint, Ex. C.) Attic Masters forwarded 
the lawsuit to its insurance carrier to take care of it. (Complaint, ¶13.) Defaults were entered 
against all defendants. (Complaint, ¶16.) After an amended complaint was filed, defaults 
entered against Adam Atari, Moshe Gohar, and Lynette Watkins on July 15, 2019, August 26, 
2019, and September 27, 2019, respectively. (See Homeowners’ Request for Judicial Notice, 
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“Homeowners’ RJN,” Exs. A-B.) Lynette Watkins personally attended a CMC on September 30, 
2019, but was unable to make an official appearance due to her default having been entered. 
(Homeowners’ RJN, Ex. A.) 

Both Lynette Watkins and Moshe Gohar personally appeared at a CMC on January 9, 
2020, informing the Court that they needed time to obtain counsel and that the issues should be 
handled by insurance, not them. (Homeowners’ RJN, Ex. A.) A meeting with counsel apparently 
occurred on January 15, 2020, but counsel’s attempt to file an answer was rejected on January 
21, 2020 since defaults had already entered. (Ibid.) None of the defendants filed a response 
until May 29, 2020, when they filed a motion to set aside their defaults. (Homeowners’ RJN Ex. 
B.) No attorney affidavit was filed in support of the motion. (Ibid.) The motion was denied on 
August 19, 2020. (Homeowners’ RJN Ex. A.) A prove-up hearing in that case has not yet 
occurred and no judgment has entered.  

After their motion to set aside default was denied, Attic Masters, Lynette Watkins, and 
Moshe Gohar (but not Adam Atari) filed this action on October 23, 2020 against Homeowners, 
as well as two insurance companies. The first cause of action, entitled “Complaint to Set Aside 
Judgment,” is asserted against Homeowners only and details the process by which the defaults 
were maintained in the first case. Although counsel was hired in January, and no motion to 
vacate the defaults was filed until late May, the complaint offers multiple causes and excuses, 
including an office closure related to the Covid-19 pandemic, as well as the mistake of counsel. 
(¶¶17-18.)  

Demurrer and Opposition  

On January 8, 2021, Homeowners filed this demurrer to the first and sole cause of action 
involving them. The demurrer is on the following grounds (1) the complaint fails to state facts 
sufficient to constitute a cause of action, (2) the complaint is uncertain, ambiguous, and 
unintelligible, (3) the complaint barred because another action is pending between the parties 
for the same cause of action, (4) res judicata, and (5) statute of limitations and/or laches.  

While the opposition papers were not timely filed (leading to filing of a “Notice of Non-

Opposition” by demurring parties), plaintiffs’ counsel has adequately explained the 

circumstances giving rise to the failure and the hearing was continued to allow time for review. 

For the purposes of this ruling, the Court has considered plaintiffs’ opposition, which argues the 

complaint here has properly pleaded a complaint to set aside judgment.  

No reply has been received, though none is required. 

Meet and Confer 

Counsel’s efforts to meet and confer before filing this demurrer were insufficient. 
Counsel failed to engage in such efforts “in person or by telephone.” (Code Civ. Proc., 
§430.41(a).) However, failure to meet and confer in compliance with the statute is not a 
permissible basis for either sustaining or overruling a demurrer. The parties are admonished to 
comply in the future to avoid sanctions. 

Requests for Judicial Notice 

Homeowners request judicial notice of “[a]ny and all filings” in Marthinsen v. Attic 

Masters, MSC18-02375, attaching copies of the August 19, 2020 tentative ruling and a printout 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/09/21 

 
 

- 5 - 

of the docket. Plaintiffs do not oppose the request. Notice is granted as to the docket and ruling, 

but not as to any other unspecified document. 

Homeowners further request judicial notice of “all statutes, code, including, but not 

limited to, Cal. Code of Civil Procedure, Cal. Rules of Court, and Contra Costa Superior Court 

Local Rules.” This portion of the request is granted, though unnecessary. (See Evid. Code, § 

451 ["Judicial notice shall be taken of the following: (a) The decisional, constitutional, and public 

statutory law of this state . . . ."].) 

Plaintiffs request judicial notice of a form complaint to set aside judgment from a 

Matthew Bender treatise. Defendants raise no objection. The request is granted. 

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading. 

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) A court assessing a 

demurrer accepts as true the facts pleaded in the complaint, but rejects contentions, deductions 

and conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City 

Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court gives the complaint a reasonable 

interpretation, reading it as a whole and its parts in their context. (Blank, supra, 39 Cal.3d 311, 

318.) The complaint must be “liberally construed, with a view to substantial justice between the 

parties.” (Code Civ. Proc. § 452.) In ruling on a demurrer, the court considers the face of the 

pleading attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

(1) Uncertainty 

Arguing that “there is no legally recognized cause of action for setting aside judgment, 
Homeowners demur based on uncertainty.  

Uncertainty is a disfavored ground for demurring to a complaint and demurrers for 
uncertainty are granted only if the pleading is so incomprehensible that a defendant cannot 
reasonably respond. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 
677, 695.) Here, as pointed out by plaintiffs, the demurrer does not explain why the allegations 
are so confusing that Homeowners would be unable to answer. There is also ample authority to 
support a separate action to vacate a judgment based on extrinsic fraud or mistake.  

The demurrer on the basis of uncertainty is overruled. 

(2) Failure to State Facts Sufficient to Constitute a Cause of Action 

Code of Civil Procedure section 473, subdivision (b) allows courts to relieve a party 
of judgments, dismissals, orders, or other proceedings taken against the party. That 
section provides, in relevant part: 

The court may, upon any terms as may be just, relieve a party or his or her 
legal representative from a judgment, dismissal, order, or other proceeding 
taken against him or her through his or her mistake, inadvertence, surprise, 
or excusable neglect. Application for this relief shall be accompanied by a 
copy of the answer or other pleading proposed to be filed therein, otherwise 
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the application shall not be granted, and shall be made within a reasonable 
time, in no case exceeding six months, after the judgment, dismissal, order, 
or proceeding was taken. […] Notwithstanding any other requirements of 
this section, the court shall, whenever an application for relief is made no 
more than six months after entry of judgment, is in proper form, and is 
accompanied by an attorney’s sworn affidavit attesting to his or her 
mistake, inadvertence, surprise, or neglect, vacate any (1) resulting default 
entered by the clerk against his or her client, and which will result in entry 
of a default judgment, or (2) resulting default judgment or dismissal entered 
against his or her client, unless the court finds that the default or dismissal 
was not in fact caused by the attorney’s mistake, inadvertence, surprise, or 
neglect. […]. 

While typically, one trial court judge may not reconsider and overrule an interim 
ruling of another trial judge, one exception to this general rule is where the record shows 
that the ruling was based on inadvertence, mistake, or fraud. (In re Marriage of Oliverez 
(2015) 238 Cal.App.4th 1242, 1248-1249.)  

A court of equity in an independent action has the authority to grant relief 
respecting a default judgment where the defendant was prevented by extrinsic mistake 
from presenting a meritorious defense in the original proceedings, even though a motion 
to vacate a default had previously been denied. (Rose v. Fuqua (1962) 200 Cal.App.2d 
719, 724.) The doctrine of extrinsic mistake is broadly applied to cover situations in which 
circumstances extrinsic to the litigation have cost a party a hearing on the merits. 
(Rappleyea, supra, 8 Cal.4th at 981; see also Pulte Homes Corp. v. Williams Mechanical, 
Inc. (2016) 2 Cal.App.5th 267, 276; Bae v. T.D. Serv. Co. of Ariz. (2016) 245 Cal.App.4th 
89, 98–99.) Because the law favors disposing of cases on their merits, unless inexcusable 
neglect is clear, where a defendant promptly seeks relief and there is no showing of 
prejudice to the plaintiff, very slight evidence will be required to justify a court in setting 
aside the default. (Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 682.)  

Here, the defaulted parties allege they were relying on their insurer to provide a 
defense, and that they were “leaving messages, trying to discuss the issues regarding the 
damages which were covered” with the insurance company, in order to respond to the 
lawsuit in Case no.: MSC18-0375. After January 2020, they were relying on the attorney, 
whose mistake, neglect, or inadvertence is also alleged in the complaint. Finally, the 
closures resulting from the Covid-19 pandemic caused delays. These allegations must be 
assumed true on demurrer and constitute plausible grounds for finding extrinsic mistake, 
particularly because no judgment has yet been entered in the earlier case.  

In the earlier case, relief from default was denied, but there no affidavit of attorney 
fault was filed. Such a declaration would have required relief pursuant to §473(b). Whether 
or not the attorney’s mistake will ultimately be grounds for vacating Judge Fannin’s ruling, 
such mistake is explicitly pleaded here and must be assumed true. (See Complaint, ¶18.)  

In Stiles v. Wallis (1983) 147 Cal.App.3d 1143, 1147-1148, the court ruled that 
three elements must be satisfied to set aside a judgment based upon extrinsic mistake: 
first the defaulted party must show that it has a meritorious case; secondly it must articulate 
a satisfactory excuse for not presenting a defense to the original action; and lastly it must 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/09/21 

 
 

- 7 - 

demonstrate that it was diligent in seeking to set aside the default once it had been 
discovered. 

(a) Meritorious Case 

At a minimum, plaintiffs show they could present evidence of their claim to a setoff for 

insurance funds paid by homeowners’ own insurance. For the purposes of a demurrer, this is a 

sufficiently meritorious defense. (See Mechling v. Asbestos Defendants (2018) 29 Cal.App.5th 

1241, 1242 [plaintiffs' damages award would have been impacted had the insurer presented a 

defense and challenged plaintiffs' proof of causation and damages].)  

(b) Satisfactory Excuse 

Whether a party has a satisfactory excuse for not presenting a defense to the 
original action is essentially “the same as asking whether an extrinsic mistake occurred--
as relevant here, whether a mistake led a court to do what it never intended " (Rappleyea, 
supra, 8 Cal.4th at 982-983.) The above discussion related to extrinsic mistake is equally 
applicable here to show a satisfactory excuse. Where a default is entered because a 
defendant relied upon another interested party to defend, such as the insurer, the 
defaulting party has a satisfactory excuse if the reliance reasonably justified. In 
determining reasonableness, the efforts made by the defendant to obtain a defense by the 
third party are relevant. (Fasuyi, supra, 167 Cal.App.4th at 697.)  

(c) Diligence  

The greater the prejudice to the responding party, the more likely it is that the court will 

determine that equitable defenses such as laches or estoppel apply to the request to vacate a 

valid judgment. (Rappleyea, supra, 8 Cal.4th at 983.) The homeowners do not specifically 

describe any facts showing they will be prejudiced if the defaults are vacated. Prejudice to a 

plaintiff is obviously less if judgment has not been entered when a defendant seeks equitable 

relief. (Id. at 982.) This action was filed only about two months after the motions for relief from 

default were denied. No judgment has entered in the previous action. A prove up hearing has 

not even occurred. Accordingly, the policy of leaving judgments final is not implicated here. (See 

id. at 982.) Plaintiffs have been sufficiently diligent in seeking to set aside their default, first by 

motion and now through this action.  

The general demurrer for failure to state sufficient facts is overruled. 

(3) Another Action Pending  

Homeowners challenge the complaint based on the pendency of a prior action on the 

same cause of action pursuant to Code of Civil Procedure, § 430.10 (c). Taking what appears to 

be a contradictory stance to any action “pending,” Homeowners argue that the previous judge 

“has already ruled.” They criticize the attempt to circumvent the earlier ruling. As discussed 

above, extrinsic fraud or mistake are grounds for such circumvention. 

It is also not clear that the same cause of action is at issue here, between the same 

parties. (See Simmons v. Superior Court (1950) 96 Cal. App. 2d 119, 122–123.) California 

follows the 'primary right theory' in determining whether the same cause of action exists in two 
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actions. The present suit was filed by Attic Masters and its principals to escape the effects of a 

ruling depriving them of a chance to be heard. Their primary right is one involving the right to 

appear and present their defense. The primary right at issue in the previous case was the right 

of Homeowners to be free from damage resulting from the work of Attic Masters. These distinct 

rights indicate different causes of action in each case. The parties are also not identical. Adam 

Atari, who was a defendant in the previous case, is not a party here, while two insurance 

companies are parties here, but were not joined in the earlier case. 

The demurrer is overruled on the grounds that there is another action pending.  

(4) Res Judicata 

The prerequisites for claim preclusion and the prerequisites for issue preclusion are the 

same: (1) A claim or issue raised in the present action is identical to a claim or issue litigated in 

a prior proceeding; (2) the prior proceeding resulted in a final judgment on the merits; and (3) 

the party against whom the doctrine is being asserted was a party or in privity with a party to the 

prior proceeding. (Brinton v. Bankers Pension Servs. (1999) 76 Cal.App.4th 550, 556.)  

There has been no judgment entered in the earlier case here, let alone a final one on the 

merits. Further, a ruling on a motion to vacate default based only on affidavits, without a detailed 

presentation of the issues or full opportunity to develop the issues by oral testimony, does not 

prevent a later action. (Rose v. Fuqua (1962) 200 Cal.App.2d 719, 723-724.) The remedies for 

relief from a judgment procured by fraud, mistake or excusable neglect, provided by section 473 

of the Code of Civil Procedure, and the ordinary suit in equity, are entirely distinct and 

cumulative. (Id. at 724.)  

The demurrer is overruled on the grounds of res judicata. 

(5) Statute of Limitations / Laches 

Homeowners argue the Code of Civil Procedure, § 473 time limits have expired so no 

relief from default is available. They are wrong for two reasons. Because the complaint alleges 

attorney mistake, relief is mandatory until six months after judgment under Section 473. Here, 

no judgment has yet been entered so the request for relief is timely under this section. 

Additionally, because the complaint invokes this Court’s equitable powers, the time limits 

imposed by § 473 do not apply. A judgment that is void on its face may be set aside at any time. 

(Rappleyea, supra, 8 Cal.4th at 981 [“After six months from entry of default, a trial court may still 

vacate a default on equitable grounds even if statutory relief is unavailable.”]; Manson, Iver & 

York v. Black (2009) 176 Cal.App.4th 36, 42.) 

Homeowners also argue laches bars the complaint against them. While there was delay 

in the earlier-filed case, excuses for the delay are asserted in the complaint as set forth above, 

and this action was filed only two months after the motion for relief from default was denied in 

the other action.  

Timeliness does not bar the complaint. The demurrer is overruled on this ground. 
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First Amended Complaint 

Attached to the opposition is a copy of a First Amended Complaint plaintiffs seek to file. 

The new version of the complaint adds causes of action for fraud against Homeowners for 

failing to tell Attic Masters about asbestos in the attic, among other changes.  

Opposing a demurrer is not the appropriate procedural device to seek such leave. Leave 

to amend is generally liberally granted, but plaintiffs must seek leave by way or a noticed 

motion, or, ideally, through stipulation with defendants. (See Code Civ. Proc., § 473 (a)(1) [court 

may allow amendment to any pleading “after notice to the adverse party.”].) 

 


